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Mitchell Berkowitz, City Manager 
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Thomas Noonan, Business Agent 
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Mickey Terriault 


BACKGROUND 


Teamsters Local 633 of New Hampshire (Union) filed unfair 
labor practice (ULP) charges against the City of Berlin (City) on 
June 12, 1995 alleging violations of RSA 273-A:5 I (a), (b), (c) 
and (e) resulting from (1) the City Council's not voting on a 
tentatively agreed upon package as negotiated and (2)a breach of 
the negotiating ground rules as they pertained to press releases. 
The City of Berlin filed its answer by letter on June 23, 1995 
after which this matter was heard by the PELRB on August 2 4 ,  
1995. 
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FINDINGS OF FACT 


1. 	 The C i t y  of B e r l i n  i s  a " p u b l i c  employer" 
w i t h i n  t h e  meaning o f  RSA 273-A:1 X.  

2 .  	 Teamsters  Local 633 of N e w  Hampshire i s  t h e  
certified b a r g a i n i n g  a g e n t  fo r  c e r t a i n  d e p a r t m e n t  
h e a d s  employed by t h e  C i t y .  Al though t h i s  
c e r t i f i c a t i o n  dates t o  A p r i l  4 ,  1994, t h e  
parties had n o t  completed n e g o t i a t i o n s  on and  
s i g n e d  t h e i r  f irst  c o l l e c t i v e  b a r g a i n i n g  
agreement  (CBA) when t h e s e  c h a r g e s  w e r e  f i led 
o n  June  1 2 ,  1995. 

3 .  The parties have ground r u l e s  f o r  t h e i r  
n e g o t i a t i o n s .  They p r o v i d e ,  i n  p e r t i n e n t  
part I t h a t  " n e g o t i a t i o n  s e s s i o n s  are 
c o n f i d e n t i a l  and  n o t  s u b j e c t  t o  r i g h t - t o ­
know l a w s  [ b u t  t h a t ]  b o t h  parties may d i s c u s s  
i s s u e s  and  items wi th  t h e i r  advisors, c o u n s e l s  
a n d  c o n s t i t u e n t s  between n e g o t i a t i n g  s e s s i o n s . "  
" P r e s s  releases w i l l  be agreed t o ,  prepared 
a n d  released j o i n t l y  by b o t h  parties.  If t h e  
parties are a t  an  impasse, t h e r e  w i l l  be no  
release of detai ls  u n t i l  a f a c t f i n d i n g  report 
i s  i s sued . , ,  " A l l  items t e n t a t i v e l y  agreed t o  
a t  t h e  table s h a l l  be s u b j e c t  t o  approval of 
t h e  respective govern ing  bodies. I n  a d d i t i o n ,  
a l l  items referred t o  as a 'package' must  be 
accepted as a package o t h e r w i s e  t h e y  w i l l  n o t  
be c o n s i d e r e d  accepted u n l e s s  t h e  par t ies  a t  t h e  
table agree t o  accept specific i t e m s  of a 
package  f o r  t h e  purpose of c o n t i n u i n g  n e g o t i a t i o n s . , ,  

4 .  	 On March 1 4 ,  1995 t h e  n e g o t i a t i n g  parties agreed 
on  a n e g o t i a t e d  c o n t r a c t  package f o l l o w i n g  
c l a r i f i c a t i o n  on t h e  h e a l t h  i n s u r a n c e  p o r t i o n  of 
t h e  C i t y ' s  proposal of Februa ry  3 ,  1995.  
T h e r e a f t e r ,  t h e  Union approved a t e n t a t i v e  
agreement  on t h e  package and  a sked  t h e  C i t y ,  
t h rough  i t s  C i t y  Counc i l ,  t o  do t h e  same. 

5.  	 The B e r l i n  C i t y  Counci l  reviewed t h e  t e n t a t i v e l y  
agreed package on May 1 7 ,  1995 and a s k e d  i t s  
C i t y  Manager/Negot ia tor  t o  r e t u r n  t o  t h e  b a r g a i n i n g  
table f o r  f u r t h e r  n e g o t i a t i o n s  on b o t h  l anguage  
a n d  c o s t  items. 
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6 .  	 The n e g o t i a t i n g  parties m e t  a g a i n  on June  6 ,  1995 
a t  which t i m e  t h e  Union w a s  t o ld  t h a t  t h e  C i t y  
Counci l  had  n o t  ye t  voted on t h e  t e n t a t i v e l y  
agreed package  b u t  t h a t  i t  had ' a u t h o r i z e d  

."several a1ternativesT h e r e a f t e r  on June  1 2 ,  
1995,  t h e  C i t y  Counci l  m e t  and  f o r m a l l y  voted 
t o  reject t h e  t e n t a t i v e l y  agreed t o  package  and  
t o  offer a c o u n t e r .  

7 .  	 F u r t h e r  n e g o t i a t i o n s  t h e n  followed between 
J u n e  1 2 ,  1995 a n d  August 17, 1995,  i n c l u d i n g  
a n  a d d i t i o n a l  g r a n t  of a u t h o r i t y  t o  t h e  C i t y '  s 
n e g o t i a t o r  i n  J u n e  and  new C i t y  p r o p o s a l s  t o  
Teamsters r e p r e s e n t a t i v e  Noonan on J u l y  5 ,  1995 
( C i t y  E x h i b i t  F) and  t o  Teamsters n e g o t i a t o r  
F o r t i e r  on J u l y  7 ,  1995 ( C i t y  E x h i b i t  G ) .  
S o m e t i m e  between J u l y  7 ,  1995 and  August 7, 1995,  
t h e  Union approved t h e  new package.  The C i t y  
Counci l  accepted t h e  same package on August  7 ,  
1995. 

8 .  	 During t h e  n e g o t i a t i n g  meet ing  on June  6 ,  1995,  
t h e  Union complained t h a t  one o r  m o r e  C i t y  
Councilmen w e r e  r e l e a s i n g  i n f o r m a t i o n  a n d / o r  
press releases t o  t h e  media i n  v i o l a t i o n  of t h e  
ground r u l e s  as reported i n  F ind ing  N o .  3. 
There i s  no e v i d e n c e  t h a t  Councilman Paul  
G r e n i e r ,  a named re sponden t  i n  t h i s  case, w a s  
a m e m b e r  of t h e  n e g o t i a t i n g  team o r  t h a t  h e  w a s  
a party t o  o r  a s i g n a t o r y  t o  t h e  n e g o t i a t i n g  
ground r u l e s .  I n  i t s  answer,  t h e  C i t y  states 
t h a t  t h e  m e m b e r s  of t h e  Counci l  g e n e r a l l y  
"adhe re  t o  a l l  ground r u l e s  of n e g o t i a t i o n s ,  " 
t h a t  it "has  been  reminded t h a t  [comments a b o u t  
n e g o t i a t i o n s ]  c o u l d  violate any  round r u l e s  . . .  
a n d  [ t h a t ]  no  comments have s i n c e  been made." 

D E C I S I O N  AND ORDER 
~ 

The t r a d i t i o n a l  p r o c e d u r e  is f o r  a f u n d i n g  body, t h e  C i t y  
Counc i l  i n  t h i s  case, t o  vote on a t e n t a t i v e l y  agreed t o  package  
f i r s t  before o f f e r i n g  a n y  c o u n t e r  proposals. The logic for  t h i s  
i s  s i m p l e :  i f  t h e  t e n t a t i v e l y  agreed t o  package receives f u n d i n g  
approval, t h e r e  i s  no  need f o r  f u r t h e r  d e l i b e r a t i o n s ,  
n e g o t i a t i o n s  o r  expense .  For  whatever  r e a s o n s ,  t h e  B e r l i n  C i t y  
Counc i l  s o u g h t  t o  offer  c o u n t e r - p r o p o s a l s  before v o t i n g  for  o r  
a g a i n s t  t h e  t e n t a t i v e l y  agreed t o  package.  This w a s  c o u n t e r ­
productive f r o m  t w o  perspectives. F i r s t ,  i t  caused t h e  C i t y  t o  
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be c h a r g e d  w i t h  a n  u n f a i r  labor practice. Second, i t  had  t h e  
p o t e n t i a l  of undermining,  u n n e c e s s a r i l y ,  t h e  credibil i ty of t h e  
C i t y ’ s  n e g o t i a t o r  a t  t h e  b a r g a i n i n g  table. Except for  t h e  
e x c e p t i o n a l  abi l i t ies  of t h e  n e g o t i a t o r s  and  t h e i r  ab i l i t y  t o  
work  w i t h  e a c h  o t h e r ,  t h i s  d i v e r s i o n  f r o m  t h e  n o r m a l l y  accepted 
a p p r o v a l / d i s a p p r o v a l  p rocedure  may have  derailed t h e s e  nego­
t i a t i o n s .  I t  i s  t o  t h e  credi t  o f  t h e  n e g o t i a t o r s  t h a t  t h i s  did 
n o t  happen.  

I t  i s  also t o  t h e  credit o f  t h e  n e g o t i a t o r s  t h a t  t h e y  w e r e  
able t o  n e g o t i a t e  and g e t  approva l  f o r  a c o n t r a c t  package  e v e n  
a f t e r  t h e  c a r t - b e f o r e - t h e - h o r s e  p r o c e d u r e  used  by t h e  Counc i l  
when it asked i t s  n e g o t i a t o r  t o  r e t u r n  t o  t h e  b a r g a i n i n g  table 
w i t h  a c o u n t e r  p r o p o s a l  before it had  rejected a t e n t a t i v e l y  
agreed t o  package  which had been n e g o t i a t e d  w i t h i n  l i m i t s  e a c h  
believed to have  been w i t h i n  t h e  a u t h o r i t y  of t h e  o t h e r .  I t  i s  
o n l y  b e c a u s e  t h e  parties had t h e  skill t o  r e a c h  t h e i r  u l t i m a t e  
agreement  i n  August t h a t  w e  do n o t  f i n d  t h e  commission of a ULP.  
N o  remedy o n  t h e  bad f a i t h  b a r g a i n i n g  c h a r g e  i s  w a r r a n t e d ;  t h a t  
par t  of t h e  ULP i s  now m o o t  and i s  DISMISSED. 

A s  fo r  t h e  Union’s compla in t s  about v i o l a t i o n s  of t h e  g round  
r u l e s  as t h e y  p e r t a i n  t o  press releases, w e  can  f i n d  no proof 
t h a t  t h e  C i t y  councilman abou t  whom t h e  Union specifically 
complained w a s  ei ther a m e m b e r  of t h e  n e g o t i a t i n g  team o r  a 
draf te r  of or  a s i g n a t o r y  t o  t h e  ground r u l e s .  Whi le ,  as t h e  
C i t y  said i n  i t s  answer,  i t  i s  p r u d e n t  f o r  c o u n c i l  m e m b e r s  t o  
a d h e r e  t o  t h e  ground r u l e s  as a g e n e r a l  p r i n c i p l e  t o  avoid 
c h a r g e s  s u c h  as t h e s e ,  t h e  specific conduc t  complained of i n  t h i s  
i n s t a n c e  c a n n o t  be a t t r i b u t e d  t o  t h i s  s i n g u l a r  set of 
n e g o t i a t i o n s ,  t o  a party t o  t h e  ground r u l e s ,  o r  t o  a n e g o t i a t o r .  
A c c o r d i n g l y ,  t h a t  par t  of t h e  ULP which alleges a v i o l a t i o n  of 
t h e  ground r u l e s  i s  he reby  D I S M I S S E D .  

So ordered. 

Signed  t h i s  1 3 t h  day of September,  1995.-

C h a i r m a n  

By unanimous vote. Chairman E d w a r d  J. H a s e l t i n e  p r e s i d i n g .  
M e m b e r s  E .  V i n c e n t  H a l l  and  W i l l i a m  K i d d e r  p r e s e n t  a n d  v o t i n g .  


